Introduction
While there has been considerable scrutiny by both domestic courts and the European Court of Human Rights (ECHR) of issues of contested medical treatment, little judicial attention has addressed the exercise of public health powers. Indeed, the role of law in public health has been much neglected at both judicial and academic level. This is on one level surprising, given the vulnerability of many statutory public health powers to challenge on human rights grounds. It is, however, perhaps less surprising when it is remembered that historically public health powers have been exercised over the most impoverished sectors of communities: the homeless, ethnic minority populations and the poor.
In Enhorn v. Sweden the ECHR recognised that 'the Court has only to a very limited extent decided cases where a person has been detained for the prevention of spreading infectious diseases'.
1 Most European states have statutory powers 2 enabling a range of compulsory interventions, from compulsory vaccination to the compulsory medical examination, compulsory quarantine 3 and compulsory isolation or detention of infected persons. The Court took the opportunity to determine in this case criteria for determining whether public health powers in cases of infectious disease complied with Convention rights. Such criteria will be of importance to the interpretation of public health powers in the United Kingdom, given that the Public Health Act 1984 and its equivalents in Northern Ireland and Scotland contain detention powers similar Medical Law Review & The Author [2005] . Published by Oxford University Press; all rights reserved.
The online version of this article has been published under an open access model. Users are entitled to use, reproduce, disseminate, or display the open access version of this article for non-commercial purposes provided that: the original authorship is properly and fully attributed; the Journal and Oxford University Press are attributed as the original place of publication with the correct citation details given; if an article is subsequently reproduced or disseminated not in its entirety but only in part or as a derivative work this must be clearly indicated. For commercial re-use, please contact: journals. to, but with fewer protections than, the Swedish laws under examination in this case. In the case of Enhorn v. Sweden the applicant was a homosexual man, aged 56, infected with the HIV virus. In 1990 he had transmitted the virus to a 19-year-old man. Subsequently, the county medical officer issued instructions to the applicant under the Infectious Diseases Act 1988 (Sweden), requiring the applicant to comply with a list of requirements, such as that he inform sexual partners of his HIV status; that he use a condom; that he limit his alcohol intake; that he inform healthcare staff of his status when he sought medical treatment; and that he consult his physician on a regular basis. 4 The applicant failed to comply with these requirements. The county medical officer then successfully sought an order from the County Administrative Court that the applicant be compulsorily detained in isolation for up to three months. The applicant absconded, was arrested and detained under the Order. He frequently absconded thereafter with the result that a series of court orders were made against him for further periods of detention over the following seven years. Medical evidence 5 suggested that because of a paranoid personality disorder, the applicant lacked some awareness of the risk of disease contagion resulting from his behaviour.
The applicant complained to the ECHR that the compulsory isolation orders and his involuntary detention in a hospital had been in breach of Article 5(1) of the European Convention for the Protection of Human Rights and Fundamental Freedoms, which states that 'Everyone has the right to liberty and security of the person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law'. The possible grounds for restrictions on liberty include 'the lawful detention of persons for the prevention of the spreading of infectious diseases'.
There were two strands to the applicant's argument. Firstly, he argued that the deprivation of liberty was not in accordance with the substantive and procedural requirements of domestic law. Secondly, he contended that the substantive provisions of Article 5 were not made out in his case, given that the detention did not constitute a proportionate response to the need to prevent the spread of infectious disease.
Swedish Public Health Legislation: A Procedure Prescribed
by Law? In order for a detention to be 'lawful' under Article 5 of the Convention, it must first comply with the requirements of domestic law. In this case, the applicant argued that the procedures set out in the public health legislation were insufficiently precise to enable compliance. Section 38 of the 1988 Act empowers a detention order to be made 'if there is reasonable cause to suppose that the infected person is not complying with the practical instructions' and that the failure to comply entails a 'manifest risk of the infection being spread'. The applicant pleaded that the requirements of 'reasonable cause' and 'manifest risk' had not been determined and, in particular, that the county medical officer had not established that the applicant's behaviour amounted to a manifest risk of disease spread.
The Court held that where there was a deprivation of liberty, it is particularly important that the principle of legal certainty be satisfied. It was therefore essential that the conditions for deprivation of liberty under domestic law be clearly defined and that the law be foreseeable in its application. This would entail law of sufficient detail and precision to enable a person such as the applicant to understand and foresee the legal consequences of non-compliance.
At the same time, however, the Court stated that it is for domestic courts to interpret and apply domestic law. The 1998 Act gave to the physician considerable discretion as to the content of the instructions to patients suffering from a disease dangerous to society and power to the county medical officer to amend these instructions as he thought appropriate. The County Administrative Court and the Administrative Court of Appeal had carefully examined the instructions given to the applicant in this case and had concluded that the requirements of the 1988 Act were fulfilled. The Court was satisfied on that basis that the detention was in compliance with Swedish law.
The Substantive Requirements of Article 5
The Court made clear that any such detention must be in compliance with both the principle of proportionality and the requirement that there be an 'absence of arbitrariness' 6 such that other less severe measures have been considered and found to be insufficient to safeguard the individual and the public. This would entail that the deprivation of liberty was necessary in all the circumstances.
The Court noted the paucity of case law on the detention of persons to prevent the spread of infectious disease, and turned to case law on detention on the basis of mental disorder 7 and alcoholism 8 for assistance. Such cases made clear that for detention to comply with principles of proportionality and freedom from arbitrariness, it must be established that the detained person is suffering from an infectious disease, 6 Chahal v. U.K. 
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MEDICAL LAW REVIEW [2006] that the spread of disease is dangerous to public safety and that the detention of the infected person is the last resort measure in order to prevent disease spread. There must also be some relationship between the ground of permitted deprivation of liberty relied on and the place and conditions of detention. In other words, the institution of detention for infectious disease must be appropriate to the nature of the disease. The Court found that where these conditions are satisfied, deprivation of liberty is justified, both on grounds of public policy and in order to provide medical treatment. Thus, Article 5 has as its objective not only the protection of the public but also protection of the interests of the subject of the detention. It was accepted that the HIV virus was sufficiently dangerous to public safety to justify detention, but the question remained whether detention was in the best interests of the applicant in this case. Detention would need to be a last resort, where less severe measures had been considered and tried and had been found to be insufficient to protect public safety. On the facts there was no evidence that less severe measures had been considered and found inadequate. The applicant had to some extent complied with instructions given to him previously ( for example, informing healthcare staff of his HIV status) and his attitude was not one of intentional or even reckless transmission of disease to others. Despite Enhorn's prolonged absence from hospital, he had not infected any further sexual partners with HIV. The practical instructions issued to the applicant appeared to be sufficiently effective to satisfy the objective of containment of the disease. The Court found on the facts that the compulsory isolation of the applicant was not a last resort measure in order to prevent him from spreading disease. The continued extension of the isolation order over a period of seven years, with almost one and a half years detention in hospital, resulted in an unfair balance between the need to ensure that the virus did not spread and the applicant's right to liberty. The detention therefore breached Article 5. 12 Under sections 37 and 38 of the Public Health (Control of Disease) Act 1984, in relation to diseases to which these sections apply, 13 a local authority may apply to a justice of the peace for an order compulsorily to remove a person suffering from such a disease to hospital and to detain that person in hospital.
There has for some time been concern that public health powers under the 1984 Act are vulnerable to challenge on the grounds that they constitute a breach of human rights.
14 The provisions of the 1984 Act date back to nineteenth-century legislation and were drafted at a time of very different medical understandings of disease contagion, and very different social understandings of the balance between individual rights and the public good. There is no scientific evidence base for powers and offences 15 under the Act in line with the requirements of evidence-based practice, making it difficult to argue that exercise of these powers is 'necessary' or even effective in disease control.
As with the Swedish legislation, there is concern that detention powers under the 1984 Act potentially breach Article 5 of the Convention. This warrants examination of the application of the two strands of the ECHR judgement in Enhorn to equivalent powers in the United Kingdom. In relation to the first strand of the Court's argument, the ECHR required in Enhorn that the general principle of legal certainty be satisfied, such that the conditions for deprivation of liberty be clearly defined and the domestic law be foreseeable in its application. Under section 37 of the 1984 Act, a justice of the peace, on the application of the local authority, may make an order for compulsory removal to hospital of a person suffering from a disease to which section 37 applies where three requirements are satisfied: that the circumstances of the infected person are such that proper precautions cannot be taken or are not being taken; that serious risk of infection is thereby caused to other persons; and that accommodation is available in a suitable hospital. A detention order will then be made under section 38 if the justice of the peace is satisfied that an inmate of a hospital for infectious diseases 16 who was suffering from such a disease would not on leaving hospital be provided with lodging or accommodation in which proper precautions could be taken to prevent the spread of disease.
As with 'manifest risk' in the Swedish legislation, the requirement of 'serious risk of infection' to other persons as required by sections 37 and 38 might be sufficiently clear, although in fact the wording of the 1984 Act has undergone little examination in the domestic courts. The requirement of 'lodging or accommodation in which proper precautions could be taken to prevent the spread of disease' is less clear. In the case of some diseases, isolation at home would be a sufficient measure to prevent the spread of disease, so that only in the case of a homeless person or a person in institutional accommodation could it be said that no appropriate accommodation was available. Indeed, it may well be that hospitals in the United Kingdom have limited suitable accommodation for persons with infectious disease.
The ground for detention in the Swedish legislation was non-compliance with practical instructions. It has been suggested that in reality the trigger factor for application for removal and detention orders under the 1984 Act is often the failure or refusal by the infected person to comply with a treatment regime rather than an absence of suitable accommodation. 17 The CDR Weekly reports an example case where a patient with infectious tuberculosis was detained under the Act 'due to his infectious state and refusal to take reasonable precautions to prevent transmission to others'. 18 Under the modification of section 38 detention powers for persons with acquired immunity deficiency syndrome, 20 and an order may be renewed for as long as is considered necessary. This might well be until the subject of the order ceases to be infectious. There are no statutory or common law powers of compulsory treatment, so that where the patient refuses treatment the detention period could be significant. This absence of fixed time limits within the legislation restricts the 'foreseeability' of the application of detention powers and is likely to fall foul of the principle of clarity underlying Article 5. In addition, detention powers in England and Wales can be made ex parte, so the subject of the order may not have the opportunity to put a case in defence. Indeed, it is questionable whether such procedures are in accordance with national law. The Court of Appeal proposed in St George's Healthcare N.H.S. Trust v. S 21 that 'Since a declaration ought not to be made on a interim basis, or without adequate investigation of the evidence put forward by either side, it follows that a declaration (especially one affecting an individual's personal autonomy) ought not to be made on an ex parte basis.'
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Nor does the Act provide review or appeal procedures in relation to some scheduled diseases. If one were to follow the approach of the ECHR and make comparisons with law governing persons of 'unsound' mind, then it is worth noting that the Mental Health Act 1983, for all that it has been criticised for failing to respect the human rights of persons with mental illness, provides limits on the initial detention of such persons and provides opportunities for review and appeal. Article 5(4) of the Convention requires that every detained person is entitled to take proceedings so that the lawfulness of the detention can be decided speedily by a court and his release ordered if the detention is not lawful. Article 6 of the Convention provides the right to a fair and public hearing within a reasonable time. While there is always the possibility of challenging detention by means of judicial 20 Under section 38 the justice of the peace may 'direct detention for a period specified in the order' and 'any justice of the peace . . . . . . may extend a period so specified as often as it appears to him to be necessary to do so'. 21 [1998] 3 All E.R. 673. 22 Per Judge L.J.
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MEDICAL LAW REVIEW [2006] review, the judicial review process may not in itself amount to an opportunity for review for the purposes of Articles 5 and 6. 23 Hence, although on the facts of Enhorn the exercise of powers under Swedish legislation was found not to have breached the requirement of compliance with procedures prescribed by law, exercise of powers under the 1984 Act may well do so.
The second limb of the Court's examination required that the public health authority justify detention by establishing that less severe measures had been considered and found insufficient in the light of public safety. In Enhorn, earlier measures, such as the issuing of detailed formal instructions and isolation within the community, had been attempted before the detention orders were sought. The Court noted that the applicant had acted in partial compliance with these measures, such that these less intrusive measures had to some extent been effective. Despite the fact that the applicant had absconded, the risk to others of disease contagion had not increased. The Court emphasised that detention should only be used as a last resort, in circumstances where lesser measures were not sufficient to reduce disease risk. On the facts of Enhorn, the lesser measures did appear to be sufficient, removing the need for detention.
Under the 1984 Act there are few opportunities to subject an infected person to less severe measures. There are no preliminary stage powers, such as powers of formal instructions, as are available under the Swedish Act. Nor are there powers of quarantine or isolation in the community. Where a person with an infectious disease recognised by public health legislation poses a risk of disease contagion to others, whether because the infectious person refuses to comply with treatment opportunities or because there is no suitable accommodation for that person within the community, public health agencies have few options in the pursuit of disease protection.
The reality is that compulsory detention in the UK of patients with HIV/AIDS is rare. Support services for AIDS sufferers are well organised and HIV/AIDS spread is linked to identifiable risk behaviours. Compulsory detention under the 1984 Act does, however, take place of persons with infectious tuberculosis, which while significantly more common in our community than HIV/AIDS, has attracted less community support. Indeed, while there has been considerable education against stigma in relation to HIV/AIDS, it remains the case that tuberculosis is seen as a disease of the poor, the homeless and immigrant communities. Within the UK the implications of the decision in Tuberculosis is problematic because failure to complete treatment, or intermittent treatment, can result in the patient developing the more serious multidrug-resistant tuberculosis, 24 which is in itself contagious. The provision of uninterrupted treatment can be difficult in relation to vulnerable persons who may be unable or unwilling to comply with treatment. In the case of homeless persons, for example, where there is no adequate community placement, cessation of treatment poses serious risk to the patient and, potentially, to the public. Such risk is difficult to quantify, but the onus rests on the public health agency to show that compulsory detention is a measure proportionate to the risk of spread of disease.
One obstacle to establishing proportionality is that there is a paucity of evidence to suggest that detention is either effective or necessary as a measure in the control of disease spread. France, which has a similar socio-economic and geographic climate to the United Kingdom, has no detention powers and yet has a more stable tuberculosis rate. 25 There is also evidence to suggest that the compulsory detention of persons with disease has resulted in transmission of disease to other patients.
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The burden on a public health authority to establish that detention in a hospital, possibly a hospital some considerable distance from the subject's home given the limited number of hospital isolation wards and for an unlimited amount of time, was 'necessary' for the prevention of the spread of disease, as required by the ECHR, would be significant.
Public Health Interventions and the Public/Private Balance
The containment of infectious disease is a continuing public health priority, made more urgent by the threat of newly emerging diseases such as SARS and avian influenza. It is generally accepted that states and communities have the right, if not a moral mandate, to protect its citizens against disease harms, and that such protection may well require some intrusion into individual rights and individual interests. Determination 140 MEDICAL LAW REVIEW [2006] of criteria for when such intrusion is appropriate is problematic, and is contingent on the identification and perception of risk. The Swedish Infectious Diseases Act required determination of a 'manifest risk' of disease spread to justify invoking detention powers. Much of the examination in the judgement of the Court in Enhorn focused on evidence as to the extent to which Enhorn posed a risk to others. The Swedish government interpreted the applicant's personality and case history as indicating that he would continue to act in such a way as to risk disease spread. The Court understood the evidence to suggest that Enhorn was no longer a risk to the public. In the end the finding that the detention order had offended against Article 5 rights came down to the fact that the Court perceived the risk to others to be less serious. No criteria for measurement of risk were included in the Swedish Act. Nor is there direction as to determination of 'serious' risk in the equivalent English legislation.
Even where scientific calculation can be applied to the assessment of risk, there may be difficulty in determining relative risk, acceptable or justifiable risk 27 and responsibility for bearing risk. Decisions on risk are usually taken where the evidence is inconclusive, and where there are political and media pressures to act promptly. In other contexts of risk regulation, such as environmental risk, those responsible for the protection of the public are encouraged to apply the 'precautionary principle' such that where there is risk of serious or irreversible harm, absence of full scientific certainty should not be an obstacle to taking steps to reduce or prevent risk. 28 The preamble to the English Public Health Act 1984 states that its purpose includes 'to control disease'. The precautionary principle would suggest that to achieve this purpose, public health officials should err on the side of caution. Yet without assistance from the legislation in the assessment of risk, it is inevitable that exercise of public health powers in cases where manifest or serious risk cannot be scientifically proven will be struck down as offending Article 5. There was no reference to the precautionary principle in the judgement in Enhorn and the evidence on risk was considered on the assumption that in such cases risk to the public carries no greater weight than risk to the liberty of the individual where those risks are to be balanced.
If there is to be reform of public health law, attempts in other jurisdictions to clarify the process of risk assessment could provide some 27 See K. Calman and G. Royston, 'Risk Language and Dialects' (1997) 29 Without criteria for risk determination, in circumstances of uncertainty the assessment of risk is no more than guesswork. The public health body with responsibility for disease control is then charged with a statutory duty that cannot be fulfilled.
The question of the public/private balance in the context of infectious disease needs to be addressed and consideration given to incorporation of a precautionary approach into public health legislation. The emergence of a disease such as SARS serves to bring the debate to public attention, and at such times there is usually public and media support for strong public health powers to contain disease. It is arguable, however, that such a debate should not take place in the headlights of an oncoming threat, but rather we should be deciding now the balance we would wish to see between public benefit and private rights. The decision in Enhorn prioritised the private right of liberty over the public benefit of disease protection in a case of HIV/AIDS, despite the assessment of government public health officials that there was some risk to public health. The extent to which this decision can serve as a precedent where the risk is of large-scale, fast-spreading disease of unknown epidemiology is questionable.
Conclusion
Law has the potential to be a very useful tool for the attainment of public health. Bad law, however, can serve to create obstacles to public health. Public health consultants in England and Wales have been cautious in using detention powers, even in cases of serious risk of disease spread by a non-compliant patient, because of lack of clarity of the status of these powers in relation to human rights. Enhorn illustrates that similar concerns exist in relation to legislation elsewhere in Europe. There have been many calls for reform of public health legislation in the United Kingdom by academic commentators, Harris and R. Martin, supra, n. 14, and R. Coker, supra, n. 17.
142
MEDICAL LAW REVIEW [2006] public health consultants 31 and in government documents. 32 Public health law has undergone a process of reform in other jurisdictions that had adopted their public health laws from English law, 33 following the SARS scare in 2003. 34 Any doubt as to the implications of the Human Rights Act 1998 for the Public Health Act 1984 must now have been settled by the decision in Enhorn. Once again we can only call upon the government to make reform of public health an issue of the highest priority and not to wait for the threat of a new or re-emerging disease in order to pass with haste emergency legislation.
